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In the matter of

Jeff Flake for US Senate, Inc.
and Hieu Tran, as Treasuser

RESPONDENTS’ RESPONSE TO THE COMPLAINT

Jeff Flake for US Senate, Inc., and Hieu T'ran, as Treasurer (“the committee”), hereby
respond to the complaint filed against them in the above-referenced matter. The complaint rests on
differences between the committee’s originally-filed and araended 2011 October Quurterly report.
But amendments nre changes to miake a icpoxt mare accuorate, and amne eaiconmged (and requited) by
the Commission. Ses, e.g, 11 C.F.R. §§ 100.19; 104.7(b)(4)()(B),(ii); 104.11; 104.18(f). Catrecting
mistakes made in the method of reporting conduit centributions daes not constitute a violation of
the Federal Election Campaign Act.

The reality is that even before the amendments, which put the campaign’s activity in the
correct form, the committee reported all the required information for the individual contributions
earmarked for the campaign through a conduit — including the fact that individual contributions
had been earmarked by 2 conduit and disclosing the total amount earmarked thzough the contuit.
The Complaint, which the Conrunission should promptly dismiss as frivoleus and politically
mativated, tinils down to mecely poiating out thai thn conemittae amanded its October Quentoaly,
and in doing so, made a mistake reparting the datas of earmarked contributions and a couple
obviously typogeaphicid errors. The remainder of the complaitri stems from the complainant’s
failure to understand the itemization regulations.

nt of F

The committee has received over $600,000 in earmarked contributions from individuals
through the Club for Growth PAC during this election cycle. The Club for Growth PAC exerted no
direction or control of these contributions, and merely acted as a conduit to transmit these
contributions as permitted by 11 C.F.R. § 110.6(d).

The committee’s October Quanerly report disclosed individual contributors with 2 mamo
entey o each itemized individual earmacked contribution which read, “Earmarlred through Club for
Growth PAC.” The total amounts and dates of various groups of contributions transmitted from
the Club for Growth PAC were reported on Schedule A, Line 11c (PAC contributions) as memo
items.

Upon receiving the FEC’s Request Fot Additional Information (“RFAI”) dated December
28, 2011, the committee amended its October Quartetly to inetead report the Ciab for Growth PAC
as a ooniiuit e Schedule A, Line 11a, tied ta the apprapriate ibrmizeal individual entries. The
amended repott also itemized a couple of additional individual contributions that the committee had
since discovered met the aggregate threshold of $200 per election cycle and corrected other entry
errors in the otiginal report. Significantly, these amendments were sufficient for the Commission,
which has not asked for any additional information since the amendment was submitted.
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Di ion

L The original report did not deprive the public of relevant information about the
individual donars, not did it attempt to hide the fict that the iridividiud cantributions wete
ezrnmutked from Club for G:uwth PAC and, upen natification ef the error, the committee
propetly and in a timely manaer amemded its October Quazterly.

The original report accurately and completely disclosed the individual donor contributions
transmitted by the conduit.! The report also indicated that certain contributions were “earmarked
through Club for Growth PAC” on the relevant individual entries. In addition, the total amounts
and dates of various Club for Growth PAC transmissions wete reported on Line 11c of the repott.
Though this informhation was not initially provided on the eorrect lines of the report, it was disclosed
nanetheiess. Siacc the Club for Growth PAC did net exercise any directipn dt control, none of the
earmarked contributions affected the canttibution limits of tbe Club for Growth PAC. Ser 11
C.F.R. § 110.6(d).

Further, the fact that the Club for Growth PAC supported Jeff Flake’s candidacy for Senate
was widely reported. The Club publicly endorsed Congtessman Flake on February 14, 2011, the day
Congtessman Flake announced his Senate bid, and many news items covering Congressman Flake’s
announcement also mention the Club’s support of his campaign. See, ¢.g, Dan Nowicki, “Jeff Flake
announces he’ll rnn for Jon Kyl’s Senate Seat,” Ariz. Republic (Feb. 15, 2011) (““Club for Growth
PAC will do everything it can in the Republican primmary and generaf election to help hint win this
race,’ said club president Chris Chocola . .. .”). The Clnb fot Growth PAC raised over $100,000
for the committee at a widely reported fundraiser the following day. fee Catalina Camina, “Club for
Growth raises $100K for Jeff Flake’s Senate Bid,” 1JSA Taday (Feb. 16, 2011). In March 2011, The
Club issued a piress release entitled “Club for Growth PAC Raises Jeff Flake $250,000 Since
Endorsement Last Month.” And when Congressman Flake’s primary opponent entered the race in
August 2011, Arizona news reports reiterated the Club for Growth PAC’s support of the Jeff Flake
for US Senate campaign. See, £,., Dan Nowicki, “Mesa investor Wil Cardon jains race for Kyl’s

Senate seat,” Ariz. Republic (Aug, 5, 2011).

"The committee’s initial reporting mistake did got deptive the public of information about
the individual contributdrs or the Clab for Growth’s role as a coordhat.

Upon learing of them, the committee properly addressed the reporting errors by filing an
amendment in advance of the next reporting deadline and well befare any election, all according to
FEC regulations. Neither the original report notr the amendment was election sensitive: the primary
occurs in late August 2012, After receiving the RFAI dated December 28, 2011, the committee
immediately worked with a Reports Analysis Division analyst to cotrect the reporting errors in a
timely manner. It also reformed its record-keeping and repotting processes to ensure proper

1 Under 11 C.FR. § 110.6(c)(2)(1i}, “The report by the recipient candidate or authorized committee shall contain the
following information: (A) The identification of the conduit or intermediary. . . (B) The total amount of earmarked
contributions received . . . and the date of receipt; and (C) The informatien requiced under 11 C.E.R. 104.3(a) (3) and (4)
for each earmarked contribution which in the aggregate exceeds $200 in any calendar year.”
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reporting in the future. The Commission has not asked for any additional information about the
October Quarterly since the amendtent was filed.

II. A review of the complaint indicates that the complainant does not undetstand FEC
regulations ahoni itemined contrilurtiens arnd amendmencts.

FEC regulations only require the itemized reporting of individual earmarked contributions
that, in the aggregate, exceed $200 per electian cycle. See 11 C.E.R. § 110.6(c)(2). As such, and
contrary to what the complaint implies, it is neither unusual nor indicative of any sort of violation
for the aggregate amount of itemized receipts for any individual transmission of earmarked
contributions to be less than the total transmission.

Moreover, the coinplaint’s assertion that its attached list of itemized entries in the amended
and original October Quarterly constitute “discrepancies” does not stand up to scrutiny. A simple
comparison af this list to the originnl and emended reporta resalwes all but two of the so-cefled
discrepancies.” The comparison is included as Attachment A.

III. Nonetheless, the committee conducted an internal review of its records related to the
earmarked contributions and is filing amendments to correct the date reporting issue cited
in this complaint as well as other minor reporting errors it discovered.

After a thorough internal review of its records conducted upon receiving this complaint, the
committee is preparing arcndments to its 2011 quarterly repotls to ensure tach ifidividual and
conduit entry conforms fully to the reporting requitements set out by 11 C.F.R. § 110.6(c)(2). These
amendments will be filed within the weelt in accordanee with the amendment process for Setate
candidates. The internal review, voluntarily undertaloen, goes beyond the scope of this complaint
and the rrsulting amendments demanstrate the committee’s commitment to a culture of compliance.

During the course of the internal review 2nd subsequent preparation of amendments, the
committee will make the following adjustments to the repotts: 1) change the individual contribution
receipt date from the date of the committee’s receipt of the funds to the date the Club for Growth
PAC indicated it received the individual contribution in the transmission teports; 2) cotrect some
errors made in teportihg individual exrmarked contributivns with the cotrect teanamission groups
from the Club for Grpwth PAC; 3) correct same typogmphiaal errors made in the course of data
entry for the seport; and 4) add cortesponding Club fat Growth PAC maema itares for a limited
number of individual conctibutions that had not previously been reported as earmacks.

2 The two instances whrre the original and amended reports differ are as follows:

1) John Gregg’s September 8, 2011 contribution was originally reported as $1000 because of an entry error and
did not include the memo entry designating it as an earmatked contribution from Club for Growth PAC. This
error was resolved on the amended report indicating the $100 contribution was earmatked from the Club for
Growth PAC.

2) Larry McGregor’s July 14, 2011 contribution of §100 was not reported on the original report because it was
initially thought to be undes the gggregate threshold; upon further review, the committee discovered that Mr.
McGregor had pteviously donated, 2nd the amended report cotrected this omission and reposted the
contribution and the carrect aggregate total.
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Collectively, the amendments will correct newly discovered minor entry etrors found in the
coutse of the committee’s internal review of its rccords in connection with this mattez. Other than
the date adjustments, which were made to correct the comsnittee’s misunderstanding of the proper
date to usa in reportiny the date of rereipr for the eanmatked conhibutions, the rethamder of the
amandments cotreot minat typagraphieal and dats entry errars. While amsndments will he made
zelating to the itemired entries and the corresponding Club for Growth PAC trensmission memo
itcrns, impartzntly, none of the amendments will report new contributions. Likewise, the
amendments will not change any of the bottom-line information such as the fact and amount of
individual itemized contributions, the total earmatked each quarter through the Club for Growth
PAC, or the total contributions and cash on hand in each quarter.

For these reasons, we respectfully request that the Commission dismiss the complaint, take
no further action and close the file.

Respectfully submitted,

b

Benjamin L. Ginsberg
Glenn Willard
Ann M. Donaldson

PATTON BOOGS LLP
2550 M Street, NW
Washington, DC 20037
P: (202) 457-6000

F: (202) 457-6315

Aptil 25, 2012



